
202 

48 CFR Ch. 1 (10–1–05 Edition) 12.404 

(ii) Any charges the contractor can 
demonstrate directly resulted from the 
termination. The contractor may dem-
onstrate such charges using its stand-
ard record keeping system and is not 
required to comply with the cost ac-
counting standards or the contract 
cost principles in part 31. The Govern-
ment does not have any right to audit 
the contractor’s records solely because 
of the termination for convenience. 

(2) Generally, the parties should mu-
tually agree upon the requirements of 
the termination proposal. The parties 
must balance the Government’s need to 
obtain sufficient documentation to 
support payment to the contractor 
against the goal of having a simple and 
expeditious settlement. 

12.404 Warranties. 
(a) Implied warranties. The Govern-

ment’s post award rights contained in 
52.212–4 are the implied warranty of 
merchantability, the implied warranty 
of fitness for particular purpose and 
the remedies contained in the accept-
ance paragraph. 

(1) The implied warranty of 
merchantability provides that an item 
is reasonably fit for the ordinary pur-
poses for which such items are used. 
The items must be of at least average, 
fair or medium-grade quality and must 
be comparable in quality to those that 
will pass without objection in the trade 
or market for items of the same de-
scription. 

(2) The implied warranty of fitness 
for a particular purpose provides that 
an item is fit for use for the particular 
purpose for which the Government will 
use the items. The Government can 
rely upon an implied warranty of fit-
ness for particular purpose when— 

(i) The seller knows the particular 
purpose for which the Government in-
tends to use the item; and 

(ii) The Government relied upon the 
contractor’s skill and judgment that 
the item would be appropriate for that 
particular purpose. 

(3) Contracting officers should con-
sult with legal counsel prior to assert-
ing any claim for a breach of an im-
plied warranty. 

(b) Express warranties. The Federal 
Acquisition Streamlining Act of 1994 
(41 U.S.C. 264 note) requires con-

tracting officers to take advantage of 
commercial warranties. To the max-
imum extent practicable, solicitations 
for commercial items shall require 
offerors to offer the Government at 
least the same warranty terms, includ-
ing offers of extended warranties, of-
fered to the general public in cus-
tomary commercial practice. Solicita-
tions may specify minimum warranty 
terms, such as minimum duration, ap-
propriate for the Government’s in-
tended use of the item. 

(1) Any express warranty the Govern-
ment intends to rely upon must meet 
the needs of the Government. The con-
tracting officer should analyze any 
commercial warranty to determine if— 

(i) The warranty is adequate to pro-
tect the needs of the Government, e.g., 
items covered by the warranty and 
length of warranty; 

(ii) The terms allow the Government 
effective postaward administration of 
the warranty to include the identifica-
tion of warranted items, procedures for 
the return of warranted items to the 
contractor for repair or replacement, 
and collection of product performance 
information; and 

(iii) The warranty is cost-effective. 
(2) In some markets, it may be cus-

tomary commercial practice for con-
tractors to exclude or limit the implied 
warranties contained in 52.212–4 in the 
provisions of an express warranty. In 
such cases, the contracting officer 
shall ensure that the express warranty 
provides for the repair or replacement 
of defective items discovered within a 
reasonable period of time after accept-
ance. 

(3) Express warranties shall be in-
cluded in the contract by addendum 
(see 12.302). 

Subpart 12.5—Applicability of 
Certain Laws to the Acquisi-
tion of Commercial Items 

12.500 Scope of subpart. 

As required by Section 34 of the Of-
fice of Federal Procurement Policy Act 
(41 U.S.C. 430), this subpart lists provi-
sions of laws that are not applicable to 
contracts for the acquisition of com-
mercial items, or are not applicable to 
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subcontracts, at any tier, for the acqui-
sition of a commercial item. This sub-
part also lists provisions of law that 
have been amended to eliminate or 
modify their applicability to either 
contracts or subcontracts for the ac-
quisition of commercial items. 

12.501 Applicability. 

(a) This subpart applies to any con-
tract or subcontract at any tier for the 
acquisition of commercial items. 

(b) Nothing in this subpart shall be 
construed to authorize the waiver of 
any provision of law with respect to 
any subcontract if the prime con-
tractor is reselling or distributing com-
mercial items of another contractor 
without adding value. This limitation 
is intended to preclude establishment 
of unusual contractual arrangements 
solely for the purpose of Government 
sales. 

(c) For purposes of this subpart, con-
tractors awarded subcontracts under 
subpart 19.8, Contracting with the 
Small Business Administration (the 
8(a) Program), shall be considered 
prime contractors. 

12.502 Procedures. 

(a) The FAR prescription for the pro-
vision or clause for each of the laws 
listed in 12.503 has been revised in the 
appropriate part to reflect its proper 
application to prime contracts for the 
acquisition of commercial items. 

(b) For subcontracts for the acquisi-
tion of commercial items or commer-
cial components, the clauses at 52.212– 
5, Contract Terms and Conditions Re-
quired to Implement Statutes or Exec-
utive Orders—Commercial Items, and 
52.244–6, Subcontracts for Commercial 
Items and Commercial Components, re-
flect the applicability of the laws listed 
in 12.504 by identifying the only provi-
sions and clauses that are required to 
be included in a subcontract at any tier 
for the acquisition of commercial 
items or commercial components. 

12.503 Applicability of certain laws to 
Executive agency contracts for the 
acquisition of commercial items. 

(a) The following laws are not appli-
cable to Executive agency contracts for 
the acquisition of commercial items: 

(1) 41 U.S.C. 43, Walsh-Healey Act 
(see subpart 22.6). 

(2) 41 U.S.C. 254(a) and 10 U.S.C. 
2306(b), Contingent Fees (see 3.404). 

(3) 41 U.S.C. 416(a)(6), Minimum Re-
sponse Time for Offers under Office of 
Federal Procurement Policy Act (see 
5.203). 

(4) 41 U.S.C. 701, et seq., Drug-Free 
Workplace Act of 1988 (see 23.501). 

(5) 31 U.S.C. 1354(a), Limitation on 
use of appropriated funds for contracts 
with entities not meeting veterans em-
ployment reporting requirements (see 
22.1302). 

(b) Certain requirements of the fol-
lowing laws are not applicable to exec-
utive agency contracts for the acquisi-
tion of commercial items: 

(1) 40 U.S.C. 3701 et seq., Requirement 
for a certificate and clause under the 
Contract Work Hours and Safety 
Standards Act (see 22.305). 

(2) 41 U.S.C. 57(a) and (b), and 58, Re-
quirement for a clause and certain 
other requirements related to the Anti- 
Kickback Act of 1986 (see 3.502). 

(3) 49 U.S.C. 40118, Requirement for a 
clause under the Fly American provi-
sions (see 47.405). 

(c) The applicability of the following 
laws have been modified in regards to 
Executive agency contracts for the ac-
quisition of commercial items: 

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, 
Prohibition on Limiting Subcontractor 
Direct Sales to the United States (see 
3.503). 

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, 
Truth in Negotiations Act (see 15.403). 

(3) 41 U.S.C. 422, Cost Accounting 
Standards (see 48 CFR chapter 99) (see 
12.214). 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2, 
1997; 62 FR 10710, Mar. 10, 1997; 62 FR 51270, 
Sept. 30, 1997; 64 FR 10532, Mar. 4, 1999; 64 FR 
72416, Dec. 27, 1999; 66 FR 53488, Oct. 22, 2001; 
70 FR 57454, Sept. 30, 2005] 

12.504 Applicability of certain laws to 
subcontracts for the acquisition of 
commercial items. 

(a) The following laws are not appli-
cable to subcontracts at any tier for 
the acquisition of commercial items or 
commercial components at any tier: 

(1) 10 U.S.C. 2631, Transportation of 
Supplies by Sea (except for the types of 
subcontracts listed at 47.504(d)). 
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